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LEASE OF RAILROAD EQUIPMENT

Dated as of May 1, 1972

between

THE WESTERN PACIFIC RAILROAD COMPANY

and

FIRST SECURITY BANK OF UTAH,
NATIONAL ASSOCIATION




LEASE OF RAILROAD EQUIPMENT dated as of
May 1, 1972, between THE WESTERN PACIFIC RAIL-
rOAD ComPpaNy, a California corporation (hereinafter
called the Lessee), and First SkcuriTy BANK OF
UtAH, NATIONAL ASSOCIATION, a national bank'ng
association (hereinafter called the Lessor).

WHEREAS, the Lessor and the Lessee have entered
into a Conditional Sale Agreement dated as of May 1,
1972 (hereinafter called the Security Documents), with
PACCAR Inc (hereinafter called the Builder), wherein
the Builder has agreed to manufacture, sell and deliver to
the Lessor the railroad equipment described in Schedule A
hereto;

WHEREAS, the Builder has assigned or will assign its
interests in the Security Documents to FIRST SECURITY
BaNK oF IDATI0, NATIONAL ASSOCIATION, as Agent (here-
inafter, together with its successors and assigns, referred
to as the Vendor) ; and

WHEREAS, the Lessee desires to lease all the units of
said equipment, or such lesser number (hereinafter called
the Units) as are delivered and accepted and settled for
under the Security Documents on or prior to September 1,
1972 (hereinafter called the Cut-Off Date), at the rentals
and for the terms and upon the conditions hereinafter
provided;

Now, THEREFORE, in consideration of the premises and
of the rentals to be paid and the covenants hereinafter men-
tioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions, but, upon default of the Lessee here-
under or under the Security Documents, subject to all the
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rights and remedies of the Vendor under the Security
Documents:

8 1. Incorporation of Model Provisions. Whenever this
Lease incorporates herein by reference, in whole or in part
or as hereby amended, any provision of the document en-
titled “Model Lease Provisions” annexed to the Security
Documents as Part II of Annex C thereto (hereinafter
called the Model Lease Provisions), such provision of the
Model Lease Provisions shall be deemed to be a part of this
instrument as fully to all intents and purposes as though
such provision had been set forth in full in this Lease.

§ 2. Delivery and Acceptance of Umits. §2 of the
Model Lease Provisions is herein incorporated as § 2 hereof
except that the words “and the Builder” shall be inserted
after the word “Lessor” in the eighth line thereof.

§ 3. Rentals. The Lessce agrees to pay to the Lessor
as rental for each Unit subject to this Lease the following:
on September 1, 1972 an amount equal to .023611% of the
Purchase Price (as defined in the appropriate Security
Documents) of each Unit settled for under the Security
Documents on or before September 1, 1972 for each day
elapsed from and including the date such Unit is settled
for under the Security Document to September 1, 1972;
thereafter 30 consecutive semiannual payments payable on
March 1 and September 1 in each year commencing with
March 1, 1973, each in an amount equal to 4.63377% of
the Purchase Price of each Unit subject to this Lease on
such date.

The Lessor irrevocably instructs the Lessee to make all
the payments provided for in this Lease in Federal funds
(including but not limited to the payments required under
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§ 7 hereof) for the account of the Lessor, ¢/o First Sectir-
ity Bank of Idaho, 119 North 9th Street, Boise, Ida10
83707, attention of Trust Department on or before the
date upon which such payments are due and owing and
the Lessee agrees so to do. On or before the date upon
which payments to the Vendor under the Security Docu-
ments are due and owing, First Security Bank of Idato,
National Association, is hereby irrevocably instructed to
apply funds received hereunder to make such payment
to the Vendor (or to any assignee of the Vendor pursuant
to Section 7 of the Agreement and Assighment between
the Builder and the Vendor, dated as of May 1, 1972, undor
which the Security Documents are being assigned to the
Vendor). Such payments shall be applied by the Vendor to
satisfy the obligations of the Lessor under the Security
Documents payable at the time such payments are due hera-
under (or within six days thereafter) and, so long as 1o
default under the Security Documents shall have occurred
and be continuing, any balance shall be paid to the Lessor.

This Lease is a net lease and the Lessee shall not be
entitled to any abatement of rent, reduction thereof or set-
off against rent, including, but not limited to, abatements,
reductions or setoffs due or alleged to be due by rea-
son of any past, present or future claims of the Lessee
against the Lessor under this Lease or under the Security
Documents, including the Lessee’s rights by subrogation
under Article 8 thereof, or the Builder or the Vendor or
otherwise; nor, except as otherwise expressly provided here-
in, shall this Lease terminate, or the respective obligatior s
of the Lessor or the Lessee be otherwise affected, by reason
of any defect in or damage to or loss of possession or loss
of use or destruction of all or any of the Units from wha--
soever cause, any liens, encumbrances or rights of others
with respect to any of the Units, the prohibition of or other
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restriction against the Lessee’s use of all or any of the
Units, the interference with such use by any person or entity,
the invalidity or unenforceability or lack of due authoriza-
tion of this Lease, any insolvency, bankruptcy, reorganiza-
tion or similar proceeding against the Lessee, or for any
other cause whether similar or dissimilar to the foregoing,
any present or future law to the contrary notwithstanding,
it being the intention of the parties hereto that the rents and
other amounts payable by the Lessee hereunder shall con-
tinue to be payable in all events in the manner and at the
times herein provided unless the obligation to pay the same
shall be terminated pursuant to the express provisions of
this Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon
it, by statute or otherwise, to terminate, cancel, quit or sur-
render the lease of any of the Units except in accordance
with the express terms hereof. Each rental or other pay-
ment made by the Lessee hereunder shall be final and the
Lessee shall not seek to recover all or any part of such pay-
ment from the Lessor for any reason whatsoever.

§ 4. Term of Lease. The term of this Lease as to each
Unit shall begin on the date of the delivery to and accept-
ance by the Lessee of such Unit and, subject to the provi-
sions of §§7 and 10 hereof, shall terminate on the date
on which the final semiannual payment of rent in respect
thereof is due hereunder.

Notwithstanding anything to the contrary contained
herein, all rights and obligations under this Lease and in
and to the Units, upon default by the Lessee hereunder, or
under the Security Documents in its capacity as Guarantor
or otherwise, are subject to the rights of the Vendor under
the Security Documents. If an event of default should
occur under the Securitv Documents, the Vendor may ter-
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minate this Lease (or rescind its termination), all as
provided therein, unless the Lessee is not so in default
under this Lease or under the Security Documents.

§ 5. Identification Marks. §5 of the Model Lease
Provisions is herein incorporated as § 5 hereof, except that
nothing contained in such § 5 shall bar the Lessor frcm
having its name, initials or other insignia on the Uni-s.

§ 6. Taxes. § 6 of the Model Lease Provisions is herein
incorporated as § 6 hereof, except that the first sentence of
the first paragraph thereof shall be deleted and replaced
with the following:

“All payments to be made by the Lessee here-
under will be free of expense to the Lessor for
collection or other charges and will be free of ex-
pense to the Lessor with respect to the amount >f
any local, state, federal or foreign taxes (othar
than any United States federal income tax [and, to
the extent that the Lessor receives credit therefor
against its United States federal income tax liability,
any foreign income tax] payable by the Lessor in
consequence of the receipt of payments provided for
herein and other than the aggregate of all state or
city income taxes or franchise taxes measured by
net income based on such receipts or gross receipts
taxes [other than gross receipts taxes in the nature
of sales or use taxes], up to the amount of any such
taxes which would be payable to the state and ci:y
in which the Lessor resides or has its principal plaze
of business without apportionment to any other
state, or, if no such taxes would be payable, then up
to the amount of taxes which would be payable ‘n
any other taxing jurisdiction charging the lowest
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rate of such taxes without apportionment to any
other state, except any such tax which is in sub-
stitution for or relieves the Lessee from the pay-
ment of taxes which it would otherwise be obligated
to pay or reimburse as herein provided) or license
fees, assessments, charges, fines or penalties (all
such expenses, taxes, license fees, assessments,
charges, fines and penalties being hereinafter called
impositions) hereafter levied or imposed upon or in
connection with or measured by this Lease or any
sale, rental, use, payment, shipment, delivery or
transfer of title under the terms hereof or the Se-
curity Documents, all of which impositions the Lessee
assumes and agrees to pay on demand in addition to
the payments to be made by it provided for herein.”

§ 7. Payment for Casualty Occurrences; Insurance. In
the event that any Unit shall be or become worn out, lost,
stolen, destroyed, or, in the opinion of the Lessor or the
Lessee, irreparably damaged, from any cause whatsoever,
or taken or requisitioned by condemnation or otherwise
(such occurrences being hereinafter called Casualty Oc-
currences) during the term of this Lease, the Lessee shall
promptly and fully notify the Lessor and the Vendor with
respect thereto. On the rental payment date next succeeding
such notice, the Lessee shall pay to the Lessor the rental
payment due and payable on such date plus a sum equal
to the Casualty Value (as hereinafter defined) of such Unit
as of the date of such payment in accordance with the
schedule set out below. Upon the making of such payment
by the Lessee in respect of any Unit, the rental for such
Unit shall cease to accrue, the term of this Lease as to such
Unit shall terminate and (except in the case of the loss,
theft or complete destruction of such Unit) the Lessor shall
be entitled to recover possession of such Unit.
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The Casualty Value of each Unit as of any rental
payment date shall be that percentage of the Purchase
Price of such Unit as is set forth in the following sched ile
opposite the number of such rental payment date:

Payment No. Percentage Payment No. Percentage
1..... 106.7063 % 17 ..., 63.3456 %
2..... 105.0112 IS .. ... 60.3744
3..... 104.6316 19..... 57.3143
4oL, 103.9152 20 ..., 54.1769
5..... 102.9352 2000, 50.9668
6..... 101.6537 22 ..., 47.6950
7. 95.5217 23 ..... 44.3515
S..... 93.8535 24 ..., 40.9439
9..... 92.0430 25 ..., 37.4614

10 ..... 90.0774 2o ..., 33.9122
11..... 83.3408 27 ... 30.2848
12 ..., 81.0956 28 . ..., 26.5882
13..... 78.7229 29 ..., 22.8097
14 ... 76.2164 30 ..... 18.9594
15..... 68.9543 31 ..... 15.0000
16 ..... 66.2055

Iixcept as hereinabove in this § 7 provided, the Lessiee
shall not be released from its obligations hereunder in the
event of, and shall bear the risk of, any Casualty Occur-
rence to any Unit after delivery to and acceptance thereof
by the Lessee hereunder.

The Lessee will, at all times while this Lease is in effect,
at its own expense, cause to be carried and maintained in-
surance in respect of the Units at the time subject here'o,
and public liability insurance, in amounts and against risks
customarily insured against by railroad companies on simi-
lar equipment, and in any event in amounts and against
risks comparable to those insured against by the Lessee on
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equipment owned by it and the benefits thereof shall be
payable as provided in the Security Documents and to
furnish appropriate evidence of such insurance coverage
upon request of Lessor. Any damages receivable from
others, any salvage value paid by the Lessee, any con-
demnation payments and any net insurance proceeds,
together with any interest received thereon pursuant to
Article 7 of the Security Documents, as the result of
insurance carried by the Lessee received by the Lessor
in respect of Units suffering a Casualty Occurrence (all
hereinafter collectively referred to as Recoveries) shall be
deducted from the amounts payable by the Lessee to the
Lessor in respect of Casualty Occurrences pursuant to this
§ 7 and the excess of such Recoveries, if any, shall belong
to the Lessor. If the Lessor shall receive any such Recov-
eries after the Lessee shall have made payments pursuant
to this §7 without deduction for such Recoveries the
Lessor shall pay such Recoveries to the Lessee up to an
amount equal to the Casualty Value with respect to a Unit
paid by the Lessee and any balance of such Recoveries
shall remain the property of the Lessor. In the event of
the loss, theft, irreparable damage or complete destruction
of such Unit, the Lessee shall also pay the Lessor the
salvage value of such Unit which will be based upon its
net scrap value, computed at the current quoted price
per gross ton of number 1 railroad heavy melting steel scrap
at San Francisco, California, on the date of the Casualty
Occurrence, less an allowance of $6.00 per gross ton for
dismantling such Unit. Upon such payment of the salvage
value of such Unit, the title to such Unit, subject to the
rights of the Vendor under the Security Documents shall
pass to and vest in the Lessee.

All proceeds of insurance received by the Lessor in re-
spect of insurance carried on any Unit or Units not suffer-
ing a Casualty Occurrence shall be paid to the L.essee upon
proof satisfactory to the Lessor that any damage to such
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Unit in respect of which such proceeds were paid has been
fully repaired.

§ 8. Annual Reports. § 8 of the Model Lease Prcvi-
sions is herein incorporated as § 8 hereof except the dates
“March 31” and “December 31” shall be deleted and re-
placed with the dates “August 1”7 and “June 30”, respec-
tively; and the word “calendar” shall be deleted each time
it appears in said § 8.

§ 9. Disclaimer of Warranties; Compliance with Laws
and Rules; Maintenance; and Indemnification. § 9 of the
Model Lease Provisions is herein incorporated as § 9 here-
of.

§ 10. Default. 11, during the continuance of this Lease,
one or more of the following events (each such event being
hereinafter sometimes called an Event of Default) stall
occur :

A. default shall be made in payment of any part
of the rental provided in § 3 hereof and such default
shall continue for ten days;

B. the Lessee shall make or permit any unauthor-
ized assignment or transfer of this Lease or of posses-
sion of the Units, or any thereof ;

C. default shall be made in the observance or par-
formance of any other of the covenants, conditions and
agreements on the part of the Lessee contained her:in
or in the Security Documents and such default stall
continue for 30 business days after written notice from
the Lessor to the Lessee specifying the default and
demanding that the same be remedied;

D. a petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said




19

the amount of any interest which may be assessed by the
United States against the Lessor attributable to the loss of
all or any portion of the Investment Credit or ADR
Deduction; provided, however, that such rental rate shall
not be so increased if the Lessor shall have lost, or shall
not have, or shall have lost the right to claim, or if there
shall have disallowed with respect to the Lessor, all or eny
portion of such Investment Credit or ADR Deduction with
respect to such Unit as a direct result of the occurrence of
any of the following events:

(i) a Casualty Occurrence with respect to stch
Unit, if the Lessee shall have paid to the Lessor -he
amounts stipulated under § 7 hereof;

(i1) a transfer by the Lessor of legal title to such
Unit, the disposition by the Lessor of any interest in
such Unit or the reduction by the Lessor of its inter2st
in the rentals from such Unit under the Lease, unless,
in each case, an Event of Default shall have occurred
and be continuing ;

(iii) the amendment of the Security Documents
without the prior written consent of the Lessee;

(iv) the failure of the Lessor to claim such Invest-
ment Credit or ADR Deduction as applicable, in its
income tax return for the appropriate year or the fail-
ure of the Lessor to follow proper procedure in claimiag
such Investment Credit or ADR Deduction as apgli-
cable;

(v) the failure of the Lessor to have sufficient L'a-
bility for tax against which to credit such Investment
Credit or sufficient income to benefit from the ALR
Deduction as applicable;

(vi) the failure of the Lessor to take timely action
in contesting a claim made by the Internal Revenue
Service with respect to the disallowance of such Invest-
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ment Credit or ADR Deduction, if the failure to take
such action in a timely manner shall have precluded the
right of the Lessee to contest such claim, or a failure to
take action to contest any such claim after a timely re-
quest to conduct such contest has been given by the
Lessee to the Lessor (provided that the Lessee shall
upon demand of the Lessor pay to the Lessor the ex-
penses of any such contest as a condition of prosecuting
the same) ; or the release, waiver, compromise or settle-
ment of any action or proceeding taken in accordance
with this clause (vi) by the Lessor without the prior
written consent of the Lessee; or

(vii) any other fault of the Lessor which directly
causes the loss of any of the aforesaid tax benefits; pro-
vided, however, that the execution and delivery of this
Lease and the other documents herein referred to and
the carrying out of the transactions contemplated herein
and therein in accordance with the terms of this Lease
and such other documents shall not be deemed to have
caused the loss of such tax benefit under this clause
(vii).

If action is taken by the Lessor with respect to the dis-
allowance of all or a portion of the Investment Credit or
ADR Deduction and the final determination shall be adverse
to the Lessor, the Lessee shall pay to the Lessor interest on
the amount of the tax and interest paid attributable to the
Investment Credit or ADR Deduction disallowed, computed
at the rate of 824 % per annum from the date of payment of
such tax and interest to the date the Lessee shall reimburse
the Lessor in accordance with the provisions of this § 17.
The Lessor shall not be obligated to take any such legal or
other appropriate action unless the Lessee shall first have
indemnified the Lessor for all liabilities and expenses which
may be entailed therein and shall have furnished the Lessor
with such reasonable security therefor as may be requested.
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If the Lessor’s right to claim all or any part of the full
Investment Credit or ADR Deduction with respect to a
Unit, which was not claimed or was disallowed, shall be
established by the final judgment or decree of the court or
administrative agency having jurisdiction thereof, or if the
Lessor shall release, waive, compromise or settle any claim
without the written consent of the Lessee, then, on the
next succeeding rental payment date thereafter, or after
such judgment or decree shall have become final, as the case
may be, the rental rate in respect of such Unit set forth in
§ 3 of this Lease shall again become applicable to such Unit
and the Lessor shall forthwith upon demand of the Lessee
reimburse Lessee in an amount equal to the excess, if any,
of (i) the sum of (A) the difference between the increased
rental paid by the Lessee with respect to such Unit pursuant
to the fourth paragraph of this § 17 and the rental rate ap-
plicable to such Unit pursuant to § 3 of this Lease and (B)
any interest paid by the Lessee to the Lessor pursuant to “he
next preceding paragraph of this § 17 over (ii) the differ-
ence between (A) an amount equal to interest at the rate of
84 T per annum on the amount of any federal income tax
paid by the Lessor on account of the disallowance or in-
ability to claim the Investment Credit or ADR Deduction on
such Unit and (B) the amount of any interest to which the
Lessor would be entitled in connection with the refund of
any tax paid on account of such disallowance or inability to
claim; provided, however, that if the amount calculated in
accordance with clause (ii) exceeds the amount calculated
in accordance with clause (i), the Lessee shall pay such
excess to the Lessor promptly on demand.

The Lessee’s and the Lessor’s agreement to pay any
sums which may become payable pursuant to this § 17 shall
survive the expiration or other termination of this Lease.

§ 18. Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpay-
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ment of rentals and other obligations due hereunder shall
result in the obligation on the part of the Lessee promptly
to pay, to the extent legally enforceable, an amount equal to
974 % per annum of the overdue rentals for the period of
time during which they are overdue or such lesser amount
as may be legally enforceable.

§ 19. Notices. Any notice required or permitted to be
given by either party hereto to the other shall be deemed
to have been given when deposited in the United States
certified mails, first-class postage prepaid, addressed as
follows:

(a) if to the Lessor, at 79 South Main Street, Salt
Lake City, Utah &4111; and

(b) if to the Lessee, at 526 Mission Street, San
Francisco, California 94105, attention Vice President—
Finance;

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

§ 20. Severability; Effect and Modification of Lease.
Any provision of this Lease which is prohibited or unen-
forceable in any jurisdiction, shall be, as to such jurisdiction,
ineffective to the extent of such prohibition or unenforce-
ability without invalidating the remaining provisions hereof,
and any such prohibition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction.

This Lease exclusively and completely states the rights
of the Lessor and the Lessee with respect to the Units and
supersedes all other agreements, oral or written, with re-
spect to the Units. No variation or modification of this
Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and signed by duly author-
ized officers of the Lessor and the Lessee.
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§ 21. Execution. This Lease may be executed in sev-
eral counterparts, each of which so executed shall be
deemed to be an original, and such counterparts togetaer
shall constitute but one and the same instrument. Although
this Lease is dated as of May 1, 1972, for convenierce,
the actual date or dates of execution hereof by the parties
hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.

§22. Law Governing. The terms of this Lease and all
rights and obligations hereunder shall be governed by “he
laws of the State of Utah, provided, however, that the
parties shall be entitled to all rights conferred by Section 20c
of the Interstate Commerce Act.

In WirnEss WHEREOF, the parties hereto have executed
or caused this instru nent to be executed as of the date fi-st
above written.

First SELURYFY{ Banxk oF Urag1,
NATIONA[_ siSOCIATION,

,W%f ....... T
[ CORPORATE SEAL ] Semor Vice Prcszde’nt
Attest:

Asszstaut Sz&mta.Ly Vice fPre s

/‘
Tnr WEesTErRN Pacrric RAILROAD/
Company, 7 -
i ¢ o /
by .. "/ A0l o ST T
[ CORPORATIE: SEAT] Vice Pwszdent 7/
,./' ™ ;"’(
Attest L :

Assistant Secretary
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StatE oF Utar
CouNTY OF SALT LAKE f

On this FeAday onﬂ/f/ 1972, before me personally
appeared RoscoE GR&ER to me personally known, who,
being by me duly sworn, says that he is a Vice Presi-
dent of First SEcuriTy BANK or Utam, NATIONAL As-
SOCIATION, that the seal afhixed to the foregoing instrument
is the corporate seal of said association, that said instrument
was signed and sealed on behalf of said association by au-
thority of its Board of Directors and he acknowledged that
the execution of the foregoing instrument was the free

act and deed of said association. Q
‘74‘64’(/ / < (”,_/{ T Az

........................

Notary ‘Public
[NOTARIAL SEAL]

My Commission Expires

STATE OF CALIFORNIA
Ciry anp CouNTy OF SaN Francisco [ 55

On this,2Z# day of{ 1972, before me personally
appeared F. A. TeGefER, to me personally known, who,
being by me duly sworn, says that he is a Vice Presi-
dent of THE WESTERN Paciric RAiLroaD CoOMPANY,
that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporation.

[ NOTARIAL SEAL]

7 » —
My Commission Expires /4% ég,”«./#’&/ / j/ S 7S

OFFICIAL SEAL
. DIANE L. FAFQUTIS
% 'q NOTARY PIIR1IC . CALIFORNIA
¥ CITY AND COUNTY OF
SAN FRANCISCO
My Commission Expires Dec. 14, 1975
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Fair Market Value shall be determined on the basis of,
and shall be equal in amount to, the value which would
obtain in an arm’s-length transaction between an informed
and willing buyer-user (other than (i) a lessee currently
in possession and (ii) a used equipment dealer) and an
informed and willing seller under no compulsion to sell
and, in such determination, costs of removal from the loca-
tion of current use shall not be a deduction from such value.
If on or before four months prior to the expiration of the
term of this Lease, the Lessor and the Lessee are unable to
agree upon a determination of the Fair Market Value of the
Units, such value shall be determined in accordance with the
foregoing definition by a qualified independent Appraiser.
The term Appraiser shall mean such independent appraiser
as the Lessor and the Lessee may mutually agree upon, or
failing such agreement, the majority of a panel of three
independent appraisers, one of whom shall be selected by
the Lessor, the second by the Lessee and the third desig-
nated by the first two so selected. The Appraiser shall be
instructed to make such determination within a period of
30 days following appointment, and shall promptly com-
municate such determination in writing to the Lessor and
the Lessee. The determination so made shall be conclu-
sively binding upon both Lessor and Lessee. The expenses
and fee of the Appraiser shall be borne by the Lessee.

Upon payment of the purchase price, the Lessor shall
upon request of the Lessee execute and deliver to the Lessee,
or to the Lessee’s assignee or nominee, a bill of sale (with-
out representations or warranties except that such Units
are free and clear of all claims, liens, security interests and
other encumbrances by or in favor of any person claiming
by, through or under the Lessor) for such Units, and such
other documents as may be required to release such Units
from the terms and scope of this Lease and to transfer title
thereto to the Lessee or such assignee or nominee, in such
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form as may reasonably be requested by the Lessee, al. at
the Lessee’s expense.

§ 14. Return of Units upon Expiration of Term. § 14
of the Model Lease Provisions is herein incorporated as
§ 14 hereof.

§ 15. Opinion of Counsel. §15 of the Model Lease
Provisions is herein incorporated as § 15 hereof. In acdi-
tion, the Lessor will deliver to the Lessee an opinion of
counsel for the Lessor stating that the Security Documents
and this Lease have been duly authorized, executed and de-
livered by the Lessor and are legal and valid instruments,
binding upon the Lessor and enforceable against the Lessor
in accordance with their terms.

§ 16. Recording; Expenses. § 16 of the Model Lease
Provisions is herein incorporated as § 16 hereof.

§ 17. Federal Income Taxes. The Lessor, as the owner
of the Units, shall be entitled to such deductions, credits and
other benefits as are provided by the Internal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Code), to an owner of property, including (without
limitation) an allowance for the Investment Credit and :he
ADR Deduction (each as defined in § 10 of this Leasz),
with respect to the Units.

Lessee agrees that neither it nor any corporation con-
trolled by it, in control of it, or under common control with
it, directly or indirectly, will at any time take any action or
file any returns or other documents inconsistent with the
foregoing and that each of such corporations will file such
returns, take such action and execute such documents as
may be reasonable and necessary to facilitate accomplish-
ment of the intent thereof. Lessee agrees to keep and make
available for inspection and copying by Lessor such records
as will enable Lessor to determine whether it is entitled
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to the full benefit of the Investment Credit and the ADR
Deduction with respect to the Units.

The Lessee represents and warrants that (i) none of
the Units constitutes property the construction, reconstruc-
tion or erection of which was begun before April 1, 1971;
(ii) at the time the Lessor becomes the owner of the Units,
the Units will constitute “new section 38 property” within
the meaning of Section 48(b) of the Code and at the time
the Iessor becomes the owner of the Units, the Units will
not have been used by any person so as to preclude “the
original use of such property” within the meaning of Sec-
tion 48(b) and 167(c)(2) of the Code from commencing
with the Lessor; and (iii) at all times during the term of
this Tease, cach Unit will constitute “Section 38 property”
within the meaning of Section 48(a) of the Code.

If (other than for the reasons set forth below) the
Lessor shall lose, or shall not have or shall lose the right to
claim, or there shall be disallowed with respect to the
Lessor, all or any portion of the Tnvestment Credit or ADR
Deduction with respect to any Unit the rental rate applica-
ble to such Unit set forth in § 3 of this Lease shall, on and
after the next succeeding rental payment date after writ-
ten notice to the Lessee by the Lessor that such Investment
Credit or ADR Deduction has not been claimed, or if
claimed and then disallowed on and after the next succeed-
ing rental date after payment of the tax attributable thereto,
be increased by such amount for such Unit which, in the
reasonable opinion of the Lessor, will cause the Lessor’s
net return over the term of the Lease in respect of such
Unit under this Lease to equal the net return that would
have been available if the Lessor had been entitled to
utilization of all or such portion of the Investment Credit
or ADR Deduction which was not claimed or was dis-
allowed and the Lessee shall forthwith pay to the Lessor
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the amount of any interest which may be assessed by the
United States against the Lessor attributable to the loss of
all or any portion of the Investment Credit or ADR
Deduction; provided, however, that such rental rate shall
not be so increased if the Lessor shall have lost, or shall
not have, or shall have lost the right to claim, or if there
shall have disallowed with respect to the Lessor, all or eny
portion of such Investment Credit or ADR Deduction with
respect to such Unit as a direct result of the occurrence of
any of the following events:

(i) a Casualty Occurrence with respect to stch
Unit, if the Lessee shall have paid to the Lessor -he
amounts stipulated under § 7 hereof;

(i1) a transfer by the Lessor of legal title to such
Unit, the disposition by the Lessor of any interest in
such Unit or the reduction by the Lessor of its inter2st
in the rentals from such Unit under the Lease, unless,
in each case, an Event of Default shall have occurred
and be continuing ;

(iii) the amendment of the Security Documents
without the prior written consent of the Lessee;

(iv) the failure of the Lessor to claim such Invest-
ment Credit or ADR Deduction as applicable, in its
income tax return for the appropriate year or the fail-
ure of the Lessor to follow proper procedure in claimiag
such Investment Credit or ADR Deduction as apgli-
cable;

(v) the failure of the Lessor to have sufficient L'a-
bility for tax against which to credit such Investment
Credit or sufficient income to benefit from the ALR
Deduction as applicable;

(vi) the failure of the Lessor to take timely action
in contesting a claim made by the Internal Revenue
Service with respect to the disallowance of such Invest-
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ment Credit or ADR Deduction, if the failure to take
such action in a timely manner shall have precluded the
right of the Lessee to contest such claim, or a failure to
take action to contest any such claim after a timely re-
quest to conduct such contest has been given by the
Lessee to the Lessor (provided that the Lessee shall
upon demand of the Lessor pay to the Lessor the ex-
penses of any such contest as a condition of prosecuting
the same) ; or the release, waiver, compromise or settle-
ment of any action or proceeding taken in accordance
with this clause (vi) by the Lessor without the prior
written consent of the Lessee; or

(vii) any other fault of the Lessor which directly
causes the loss of any of the aforesaid tax benefits; pro-
vided, however, that the execution and delivery of this
Lease and the other documents herein referred to and
the carrying out of the transactions contemplated herein
and therein in accordance with the terms of this Lease
and such other documents shall not be deemed to have
caused the loss of such tax benefit under this clause
(vii).

If action is taken by the Lessor with respect to the dis-
allowance of all or a portion of the Investment Credit or
ADR Deduction and the final determination shall be adverse
to the Lessor, the Lessee shall pay to the Lessor interest on
the amount of the tax and interest paid attributable to the
Investment Credit or ADR Deduction disallowed, computed
at the rate of 824 % per annum from the date of payment of
such tax and interest to the date the Lessee shall reimburse
the Lessor in accordance with the provisions of this § 17.
The Lessor shall not be obligated to take any such legal or
other appropriate action unless the Lessee shall first have
indemnified the Lessor for all liabilities and expenses which
may be entailed therein and shall have furnished the Lessor
with such reasonable security therefor as may be requested.
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If the Lessor’s right to claim all or any part of the full
Investment Credit or ADR Deduction with respect to a
Unit, which was not claimed or was disallowed, shall be
established by the final judgment or decree of the court or
administrative agency having jurisdiction thereof, or if the
Lessor shall release, waive, compromise or settle any claim
without the written consent of the Lessee, then, on the
next succeeding rental payment date thereafter, or after
such judgment or decree shall have become final, as the case
may be, the rental rate in respect of such Unit set forth in
§ 3 of this Lease shall again become applicable to such Unit
and the Lessor shall forthwith upon demand of the Lessee
reimburse Lessee in an amount equal to the excess, if any,
of (i) the sum of (A) the difference between the increased
rental paid by the Lessee with respect to such Unit pursuant
to the fourth paragraph of this § 17 and the rental rate ap-
plicable to such Unit pursuant to § 3 of this Lease and (B)
any interest paid by the Lessee to the Lessor pursuant to “he
next preceding paragraph of this § 17 over (ii) the differ-
ence between (A) an amount equal to interest at the rate of
84 T per annum on the amount of any federal income tax
paid by the Lessor on account of the disallowance or in-
ability to claim the Investment Credit or ADR Deduction on
such Unit and (B) the amount of any interest to which the
Lessor would be entitled in connection with the refund of
any tax paid on account of such disallowance or inability to
claim; provided, however, that if the amount calculated in
accordance with clause (ii) exceeds the amount calculated
in accordance with clause (i), the Lessee shall pay such
excess to the Lessor promptly on demand.

The Lessee’s and the Lessor’s agreement to pay any
sums which may become payable pursuant to this § 17 shall
survive the expiration or other termination of this Lease.

§ 18. Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpay-




22

ment of rentals and other obligations due hereunder shall
result in the obligation on the part of the Lessee promptly
to pay, to the extent legally enforceable, an amount equal to
974 % per annum of the overdue rentals for the period of
time during which they are overdue or such lesser amount
as may be legally enforceable.

§ 19. Notices. Any notice required or permitted to be
given by either party hereto to the other shall be deemed
to have been given when deposited in the United States
certified mails, first-class postage prepaid, addressed as
follows:

(a) if to the Lessor, at 79 South Main Street, Salt
Lake City, Utah &4111; and

(b) if to the Lessee, at 526 Mission Street, San
Francisco, California 94105, attention Vice President—
Finance;

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

§ 20. Severability; Effect and Modification of Lease.
Any provision of this Lease which is prohibited or unen-
forceable in any jurisdiction, shall be, as to such jurisdiction,
ineffective to the extent of such prohibition or unenforce-
ability without invalidating the remaining provisions hereof,
and any such prohibition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction.

This Lease exclusively and completely states the rights
of the Lessor and the Lessee with respect to the Units and
supersedes all other agreements, oral or written, with re-
spect to the Units. No variation or modification of this
Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and signed by duly author-
ized officers of the Lessor and the Lessee.
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§ 21. Execution. This Lease may be executed in sev-
eral counterparts, each of which so executed shall be
deemed to be an original, and such counterparts togetaer
shall constitute but one and the same instrument. Although
this Lease is dated as of May 1, 1972, for convenierce,
the actual date or dates of execution hereof by the parties
hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.

§22. Law Governing. The terms of this Lease and all
rights and obligations hereunder shall be governed by “he
laws of the State of Utah, provided, however, that the
parties shall be entitled to all rights conferred by Section 20c
of the Interstate Commerce Act.

In WirnEss WHEREOF, the parties hereto have executed
or caused this instru nent to be executed as of the date fi-st
above written.

First SELURYFY{ Banxk oF Urag1,
NATIONA[_ siSOCIATION,

,W%f ....... T
[ CORPORATE SEAL ] Semor Vice Prcszde’nt
Attest:

Asszstaut Sz&mta.Ly Vice fPre s

/‘
Tnr WEesTErRN Pacrric RAILROAD/
Company, 7 -
i ¢ o /
by .. "/ A0l o ST T
[ CORPORATIE: SEAT] Vice Pwszdent 7/
,./' ™ ;"’(
Attest L :

Assistant Secretary
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StatE oF Utar
CouNTY OF SALT LAKE f

On this FeAday onﬂ/f/ 1972, before me personally
appeared RoscoE GR&ER to me personally known, who,
being by me duly sworn, says that he is a Vice Presi-
dent of First SEcuriTy BANK or Utam, NATIONAL As-
SOCIATION, that the seal afhixed to the foregoing instrument
is the corporate seal of said association, that said instrument
was signed and sealed on behalf of said association by au-
thority of its Board of Directors and he acknowledged that
the execution of the foregoing instrument was the free

act and deed of said association. Q
‘74‘64’(/ / < (”,_/{ T Az

........................

Notary ‘Public
[NOTARIAL SEAL]

My Commission Expires

STATE OF CALIFORNIA
Ciry anp CouNTy OF SaN Francisco [ 55

On this,2Z# day of{ 1972, before me personally
appeared F. A. TeGefER, to me personally known, who,
being by me duly sworn, says that he is a Vice Presi-
dent of THE WESTERN Paciric RAiLroaD CoOMPANY,
that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporation.

[ NOTARIAL SEAL]

7 » —
My Commission Expires /4% ég,”«./#’&/ / j/ S 7S

OFFICIAL SEAL
. DIANE L. FAFQUTIS
% 'q NOTARY PIIR1IC . CALIFORNIA
¥ CITY AND COUNTY OF
SAN FRANCISCO
My Commission Expires Dec. 14, 1975




Builder’s
Type Specifications
100-ton 60 foot P. C. 270 dated

insulated box cars

March 27,1972
with air paks

SCHEDULE A

Lessee’s Road

Numbers
Builder’s (Both Unit Total
Plant Quantity Inclusive) Base Price Base Price
Renton, 22 WP 67020- $31,025 $682,550
Washington 67041

Estimated
Time and
Place of

Delivery

July 1972 at
Renton,
Washington
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